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(60) Week. The term week means any
period of seven consecutive calendar
days applied consistently by the appli-
cable large employer member.

(b) Effective/applicability date. This
section is applicable for periods after
December 31, 2014.

[T.D. 9655, 79 FR 8577, Feb. 12, 2014]

§54.4980H-2 Applicable large em-
ployer and applicable large em-
ployer member.

(a) In general. Section 4980H applies
to an applicable large employer and to
all of the applicable large employer
members that comprise that applicable
large employer.

(b) Determining applicable large em-
ployer status—(1) In general. An employ-
er’s status as an applicable large em-
ployer for a calendar year is deter-
mined by taking the sum of the total
number of full-time employees (includ-
ing any seasonal workers) for each cal-
endar month in the preceding calendar
year and the total number of FTEs (in-
cluding any seasonal workers) for each
calendar month in the preceding cal-
endar year, and dividing by 12. The re-
sult, if not a whole number, is then
rounded to the next lowest whole num-
ber. If the result of this calculation is
less than 50, the employer is not an ap-
plicable large employer for the current
calendar year. If the result of this cal-
culation is 50 or more, the employer is
an applicable large employer for the
current calendar year, unless the sea-
sonal worker exception in paragraph
(b)(2) of this section applies.

(2) Seasonal worker exception. If the
sum of an employer’s full-time employ-
ees and FTEs exceeds 50 for 120 days or
less during the preceding calendar
year, and the employees in excess of 50
who were employed during that period
of no more than 120 days are seasonal
workers, the employer is not consid-
ered to employ more than 50 full-time
employees (including FTEs) and the
employer is not an applicable large em-
ployer for the current calendar year. In
the case of an employer that was not in
existence on any business day during
the preceding calendar year, if the em-
ployer reasonably expects that the sum
of its full-time employees and FTEs for
the current calendar year will exceed
50 for 120 days or less during the cal-
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endar year, and that the employees in
excess of 50 who will be employed dur-
ing that period of no more than 120
days will be seasonal workers, the em-
ployer is not an applicable large em-
ployer for the current calendar year.
For purposes of this paragraph (b)(2)
only, four calendar months may be
treated as the equivalent of 120 days.
The four calendar months and the 120
days are not required to be consecu-
tive.

(3) Employers not in existence in pre-
ceding calendar year. An employer not
in existence throughout the preceding
calendar year is an applicable large
employer for the current calendar year
if the employer is reasonably expected
to employ an average of at least 50 full-
time employees (taking into account
FTEs) on business days during the cur-
rent calendar year and it actually em-
ploys an average of at least 50 full-time
employees (taking into account FTESs)
on business days during the calendar
year. An employer is treated as not
having been in existence throughout
the prior calendar year only if the em-
ployer was not in existence on any
business day in the prior calendar year.
See paragraph (b)(2) of this section for
the application of the seasonal worker
exception to employers not in exist-
ence in the preceding calendar year.

(4) Special rules for government entities,
churches, and conventions and associa-
tions of churches. [Reserved]

(6) Transition rule for an employer’s
first year as an applicable large employer.
With respect to an employee who was
not offered coverage by the employer
at any point during the prior calendar
year, if the applicable large employer
offers coverage to the employee on or
before April 1 of the first calendar year
for which the employer is an applicable
large employer, the employer will not
be subject to an assessable payment
under section 4980H by reason of its
failure to offer coverage to the em-
ployee for January through March of
that year, provided that this relief ap-
plies only with respect to potential 1li-
ability under section 4980H(b) (for Jan-
uary through March of the first cal-
endar year for which the employer is
an applicable large employer) if the
coverage offered by April 1 provides
minimum value. If the employer does
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not offer coverage to the employee by
April 1, the employer may be subject to
a section 4980H(a) assessable payment
with respect January through March of
the first calendar year for which the
employer is an applicable large em-
ployer in addition to any later calendar
months for which coverage was not of-
fered. If the employer offers coverage
to the employee by April 1 that does
not provided minimum value, the em-
ployer may be subject to a section
4980H(b) assessable payment with re-
spect to the employee for January
through March of the first calendar
year for which the employer is an ap-
plicable large employer in addition to
any later calendar months for which
coverage does not provide minimum
value or is not affordable. This rule ap-
plies only during the first year that an
employer is an applicable large em-
ployer (and would not apply if, for ex-
ample, the employer falls below the 50
full-time employee (plus FTE) thresh-
old for a subsequent calendar year and
then increases employment and be-
comes an applicable large employer
again).

(c) Full-time equivalent employees
(FTEs)—(1) In general. In determining
whether an employer is an applicable
large employer, the number of FTEs it
employed during the preceding cal-
endar year is taken into account. All
employees (including seasonal workers)
who were not employed on average at
least 30 hours of service per week for a
calendar month in the preceding cal-
endar year are included in calculating
the employer’s FTEs for that calendar
month.

(2) Calculating the number of FTESs.
The number of FTEs for each calendar
month in the preceding calendar year
is determined by calculating the aggre-
gate number of hours of service for
that calendar month for employees
who were not full-time employees (but
not more than 120 hours of service for
any employee) and dividing that num-
ber by 120. In determining the number
of FTEs for each calendar month, frac-
tions are taken into account; an em-
ployer may round the number of FTEs
for each calendar month to the nearest
one hundredth.

(d) Examples. The following examples
illustrate the rules of paragraphs (a)

26 CFR Ch. | (4-1-14 Edition)

through (c¢) of this section. In these ex-
amples, hours of service are computed
following the rules set forth in
§54.4980H-3, and references to years
refer to calendar years unless other-
wise specified. The employers in Exam-
ple 2 through Example 6 are each the
sole applicable large employer member
of the applicable large employer, as de-
termined under section 414(b), (c), (m),
and (o).

Example 1 (Applicable large employer/con-
trolled group). (i) Facts. For all of 2015 and
2016, Corporation Z owns 100 percent of all
classes of stock of Corporation Y and Cor-
poration X. Corporation Z has no employees
at any time in 2015. For every -calendar
month in 2015, Corporation Y has 40 full-time
employees and Corporation X has 60 full-
time employees. Corporations Z, Y, and X
are a controlled group of corporations under
section 414(b).

(ii) Conclusion. Because Corporations Z, Y
and X have a combined total of 100 full-time
employees during 2015, Corporations Z, Y,
and X together are an applicable large em-
ployer for 2016. Each of Corporations Z, Y
and X is an applicable large employer mem-
ber for 2016.

Example 2 (Applicable large employer with
FTEs). (i) Facts. During each calendar month
of 2015, Employer W has 20 full-time employ-
ees each of whom averages 35 hours of serv-
ice per week, 40 employees each of whom
averages 90 hours of service per calendar
month, and no seasonal workers.

(ii) Conclusion. Each of the 20 employees
who average 35 hours of service per week
count as one full-time employee for each cal-
endar month. To determine the number of
FTEs for each calendar month, the total
hours of service of the employees who are
not full-time employees (but not more than
120 hours of service per employee) are aggre-
gated and divided by 120. The result is that
the employer has 30 FTEs for each calendar
month (40 x 90 = 3,600, and 3,600 + 120 = 30).
Because Employer W has 50 full-time em-
ployees (the sum of 20 full-time employees
and 30 FTEs) during each calendar month in
2015, and because the seasonal worker excep-
tion is not applicable, Employer W is an ap-
plicable large employer for 2016.

Example 3 (Seasonal worker exception). (i)
Facts. During 2015, Employer V has 40 full-
time employees for the entire calendar year,
none of whom are seasonal workers. In addi-
tion, Employer V also has 80 seasonal work-
ers who are full-time employees and who
work for Employer V from September
through December 2015. Employer V has no
FTEs during 2015.

(ii) Conclusion. Before applying the sea-
sonal worker exception, Employer V has 40
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full-time employees during each of eight cal-
endar months of 2015, and 120 full-time em-
ployees during each of four calendar months
of 2015, resulting in an average of 66.67 full-
time employees for the year. However, Em-
ployer V’s workforce exceeded 50 full-time
employees (counting seasonal workers) for
no more than four calendar months (treated
as the equivalent of 120 days) in calendar
year 2015, and the number of full-time em-
ployees would be less than 50 during those
months if seasonal workers were disregarded.
Accordingly, because after application of the
seasonal worker exception described in para-
graph (b)(2) of this section Employer V is not
considered to employ more than 50 full-time
employees, Employer V is not an applicable
large employer for 2016.

Example 4 (Seasonal workers and other
FTEs). (i) Facts. Same facts as Example 3, ex-
cept that Employer V has 20 FTEs in August,
some of whom are seasonal workers.

(ii) Conclusion. The seasonal worker excep-
tion described in paragraph (b)(2) of this sec-
tion does not apply if the number of an em-
ployer’s full-time employees (including sea-
sonal workers) and FTEs exceeds 50 for more
than 120 days during the calendar year. Be-
cause Employer V has at least 50 full-time
employees for a period greater than four cal-
endar months (treated as the equivalent of
120 days) during 2015, the exception described
in paragraph (b)(2) of this section does not
apply. Employer V averaged 68 full-time em-
ployees in 2015: [(40 x 7) + (60 x 1) + (120 x 4)]
+ 12 = 68.33, and accordingly, Employer V is
an applicable large employer for calendar
year 2016.

Example 5 (New employer). (i) Facts. Cor-
poration S is incorporated on January 1,
2016. On January 1, 2016, Corporation S has
three employees. However, prior to incorpo-
ration, Corporation S’s owners purchased a
factory intended to open within two calendar
months of incorporation and to employ ap-
proximately 100 full-time employees. By
March 15, 2016, Corporation S has more than
75 full-time employees.

(ii) Conclusion. Because Corporation S can
reasonably be expected to employ on average
at least 50 full-time employees on business
days during 2016, and actually employs an
average of at least 50 full-time employees on
business days during 2016, Corporation S is
an applicable large employer (and an appli-
cable large employer member) for calendar
year 2016.

Example 6 (First year as applicable large em-
ployer). (i) Facts. As of January 1, 2015, Em-
ployer R has been in existence for several
years and did not average 50 or more full-
time employees (including FTEs) on business
days during 2014. Employer R averages 50 or
more full-time employees on business days
during 2015, so that for 2016 Employer R is an
applicable large employer, for the first time.
For all the calendar months of 2016, Em-
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ployer R has the same 60 full-time employ-
ees. Employer R offered 20 of those full-time
employees healthcare coverage during 2015,
and offered those same employees coverage
providing minimum value for 2016. With re-
spect to the 40 full-time employees who were
not offered coverage during 2015, Employer R
offers coverage providing minimum value for
calendar months April 2016 through Decem-
ber 2016.

(ii) Conclusion. For the 40 full-time employ-
ees not offered coverage during 2015 and of-
fered coverage providing minimum value for
the calendar months April 2016 through De-
cember 2016, the failure to offer coverage
during the calendar months January 2016
through March 2016 will not result in an as-
sessable payment under section 4980H with
respect to those employees for those three
calendar months. For those same 40 full-time
employees, the offer of coverage during the
calendar months April 2016 through Decem-
ber 2016 may result in an assessable payment
under section 4980H(b) with respect to any
employee for any calendar month for which
the offer is not affordable and for which Em-
ployer R has received a Section 1411 Certifi-
cation. For the other 20 full-time employees,
the offer of coverage during 2016 may result
in an assessable payment under section
4980H(b) for any calendar month if the offer
is not affordable and Employer R has re-
ceived a Section 1411 Certification with re-
spect to the employee who received the offer
of coverage. For all calendar months of 2016,
Employer R will not be subject to an assess-
able payment under section 4980H(a).

(e) Additional guidance. With respect
to an employer’s status as an applica-
ble large employer, the Commissioner
may prescribe additional guidance of
general applicability, published in the

Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter).
(f) Effective/applicability date. This

section is applicable for periods after
December 31, 2014.

[T.D. 9655, 79 FR 8577, Feb. 12, 2014]

§54.4980H-3 Determining full-time em-
ployees.

(a) In general. This section sets forth
the rules for determining hours of serv-
ice and status as a full-time employee
for purposes of section 4980H. These
regulations provide two methods for
determining full-time employee sta-
tus—the monthly measurement meth-
od, set forth in paragraph (c) of this
section, and the look-back measure-
ment method, set forth in paragraph
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